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The Law Reform Commission of S:!skatchewan was established 

An Act /(; /:,s!uhltsh a LaH Commission proclaimed in 

Nov,2mber, 1973, and began functioning in February of 1974, 

The Commissioners are: 

Professor DOUGLAS A. SCHMEISER, Q C R A, LLB, 

LL.l\1, S.J D , Chairman 

Miss MARJCIRIE A. GER \\i NG, Q.C., B.\. LL.B. 

Mr. GORDON J. KUSKI, Q.C., LL.B. 

Mr. Kenneth P.R. Hodges, B.A., LL.B. is Director of Research. 

Mr. f'v1ichuel J. W. Finley, IL\ , M A., LL.B. and 1\tr. C. Peter 

llwtiard, LL.B. arc the Legal Research Officers, and .'v1r. Roderick l 
Wood, LL.B., LL.M., Dip. in Legislative Drafting and Mrs. Sand:r 

Antonini-Ready, LL.B. are Legal Research Officers under contract. 

The secretaries are Mrs. Sandra Ritchie and Miss Pat Harasymchuk. 

Mr. Richard T Carlson, Barrister and Solicitor of Saskatoon. 

�a�katchewan served as Consultant to the Con;rnission on the 

proposals for The Automobile Accident ln'-:ur:mce Act. 

* * * * * * * * * �  

The Law Commission .let. 

6. The commission shall take and keep under review all the 

law of the province, including statute law, common law and 

judicial decisions, with a view to its systematic development 

and reform, including the codification, elimination of 

anomalies .. repeal of obsolete and unneces:;my enactments. 

reduction in the number of separate enactments nd generally 

the simplification and moderninnion of the law. 

* * * * * * * * * *  
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PROPOSAl"S FOR RE�TORI�G CIVIL REMEDIES LOST UPO�� FORI<'EITURE 

L"iDER HE ALTOlVIOBH.E ACCIDE�T INSLRANCE ACT 

I. INTRODUCTION 

Saskmchewan has nee 1947 lud a comp,llsory Sl'>tem of automobile acc:dent insurance. 
intrinsic to the msurancc sd1eme iS a system for registration of motor vehicles. Vehicle registration 
gives rise to certain insurance coverages Registration is evidenced by licence plates, and so the 
coverage arising from registration is often colloquially referred to as ''plate insurance". Under nw 

lwomobile lent ln\!i/II'!Ce Act .. R S.S, 1978. A-35 ("the A, A l.A. ' '), platl: insurance can be 
by a failure to renew the 10n when ll expires. or can be forfeited breach of any 

term or condition set out in the Act. For example, operation of the vehicle by a person who does 
not have a valid operator's licence, or who is impaired hy alcohol or drugs, results in forfeiture. 

Under 'nc A.A.! . forfeiture: means<' of the insurmtce coverages. This is neither 
:-.urp;:sing nnl nreasornhie. There howr:ver an additional cons.�quence ind,�pendent cf the 
msurancc scheme: forfeiture can effect the rights m tort of the parties involved in a motor vehicle 
accident. l t is this effect of forfeiture under the A.A.l.A. that this report concerns. 

The t<'Ft ·onsequcncc:s of insur:mcc forfci' me can illustrated J..Je,,t by an xcunple. Consider 
positior; the owner of an ;wtomobile whc-se plate insurance about to expire, :md who 

forgets to renew his vehicle registrauon. The day after his plate insurance expires, while he is 
stopped at a red light, his vehicle is struck by another motor vehicle. The other driver is totally at 
fault. On these facts, the failure to renew the vehicle's registration results in the following 
CO!bCquenC("·i. 

The owner of the umegistercJ vehicle; rnay be charged with e:n 
offence under The Veluc!es Act(this is the "criminal" consequence); 

(ii) the owner of the unregistered vehicle cannot receive any sum from 
Saskatchcv.an Government Insurance "S G.!.") ii1 respect of his 
persor;:ll i njurie�. or damage to his \. ehicle ( t "'insurance" 
consequence); and 

(iii) the right of the owner of the unregistered vehicle to claim in tort 
:1gains: the owne; nr openlur of the other vehicle is severely 
curtailed Th,· ,;romobi!e Accidem /·;surance Au (the 
conse4uem:e) . 

The problem lies in :his third consequence. The Commission has heen advised of instances where 
the �Kcidcntal omission to renew �Jn operator'-: licence or vehiCle regio;;tration has resulted in the 
:;nr::coveratd•c iuss of ;,n utomcb!lt· which con'-'tituted major asset. The potential for 

tdship is (Jbvious. Comn� 'si'm belie that ·-.;t people Saskatchewan would be 
surprised to learn that an uninsured driver whose conduct did not in any way contribute to an 
accident prevented from recovering his losses from another driver whose negligence did cause 

;L:cidem ureovcr. Comm · ,ion is of opinion th.Jt most in Saokatchew:m 'Nould 
,_nnsider thh rc·,ult to be r�lir. 

IL THF AUTOI\!'fOBILE Af'CIDE:'..;T INSllRAr-;cE ACT 

The stqtutory insurqnce scheme created bv the A.AJ A establi<:hes three types of coverage. 
II of th,;; insure�" pers :n respec· person,;! uries sufi,;;red in a co\li"lion in which at 
one mr:1 vehic! mvolve.: This CO' ,;',tge is uni\U5al, in' it does depend the 

existence of an operator's licence or vehicle registration; a pedestrian struck by a motor vehicle is 
also an insured. " Indemnity'" under Pan H is calculated according to statuwry formulae, and will 

be han the i P<''' .vould he Litled ci .im m action. P:,rt II benefit; are 
iirble of 
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P:1rt HI of the Act is concerned with d:1mage to property, and the covengc stems from 
of motor vehicle. Thi'> co\eragc is also no-fault. If n insured ;'utomobilc is 

in V>ilision, he is entitled to recovcr irom S.G.L the amuunt the chm>tge, less the 
dccluctiblc, which at present is $500 00 

P:1rt IV provides liability insurmce. 
vehicle. It indemnifies the operator of a 

coVe. rage also is premised 
vehicle against ci.li 

owner or operator uf suffered by persons other th:m 1 

of a motor 
injuries or 

vehicle. 

In the ordinary case of a collision between two registered vehicles, assuming that each lS 
being operated by ns owner and that the collision is caused the negligence of one of the drivers, 
the three types of coverage come into play as follows: 

(i) the driver at t'<mit (A) is entitled to Part II benefits for his personal 
injuries and Part III benefits for damage to his vehicle, respectively; 

(ii) the other driver (B) also recovers Part ll and Part Ill benefits; 

(iii) B has a right of action against A for 

(a) the amount which 
exceed his P>lrt ll 

'Ctual personal injur� 
.and 

(b) the deducti Part lli, that is $500.00; 

v) as A's Part IV insur,mce in respect of the amr; in 
(iii), B can recover thcic from S.G .I. 

\.A.I.A. preserves of a person who injuries or 
through the neglig:en: of a motor vehicle ng an action 

in tort against that per-;on. Ilowever, to the extent that insuu:nce benefits are available on 
no-fault basis (i.e._ under Parts ll and III), the tort relationship is thereby modified. The A.A L\. 
expressly provides that the claim of a plaintiff against a defendant is reduced by the plaintiffs Pan 
II and Part III benefits. 1 The purpose of this provision is to prevent double recovery.2 The Act goes 
further, however, and that where a person has forfeited his right to Part II and Part l I 
benefits, any right of action he may have had against the other operator or owner is reduced the 
amount of Part II and Part HI benefits for which he would have bccn eligible but for the forfeiture) 
By limiting civil remedies in this way, the A.A.I.A. effectively prevents full recovery of the losses 

the person who has insurance benefits. Such claim in a 
:tetHHl only the amount his acwal personal injury the benefits 

been entitled under with the $500.00 dcJuctiblc u Part III. 

Section sets out the circum�'· tnces m which forfeiture will occur !t 
nchcwan Court of Appeal de !( v. McLenehan4 

condition cuntained in any part of the A. .\. will constitute forL:1 ure. li 
. which allows a court to from forfeiture in ccr!ain 

forfeiture following from failing to comply with procedures for filing a cL.um.' 

L Subsection 79( 1) 
2. Roland v. Dean, [ 1961] 35 W.\V.R. 13, Sask. C. A., per Culliton. J.A. at p. 19. 

clear from the 
any term or 
settled that 

c�pplies only to 

J. Chluse 79(1 )(d). Actually, an argument can be made that the effect of this provision is to completely bar 

action by a person who falls the forfuture provisions of section 78 How: a detailed reading 

of the varwu5 intertwined provis10ns supports I he more restricted effect 79( I and the case 

law generally supports such a construction. 
4. (1981), 114 D.LR. (Jrd) 310; 0980), 3 Sask. R. 340. 
5. Friesenv. Saskatchewan Government Insurance (1962), 39 W.W.R. 378 (Sask. C. A.). 
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This to forfei :dmost unique to S:1skatchewan \hnitoba is the only other 
province whc·rc' forfeiture of inSLi 
motor vehicle accident.6 

benefits affects th.c rights in 1 the parties mvolvcd in a 

It should be noted that subsection 78(2) of the A.A. LA. provides one exception to the rule 
that a person in breach of a term of the statutory insurance scheme loses any right of action insofar 
as his forfeited Part II and Part III benefits arc concerned. Where 90 days after the accident the 
rerson in hrcach of the insur::mcc scheme is permanently disabled he may, depending on the 
nature of thv brec�, be eligible !or Part II bencfih fhis relativeiy ntiT<JW exception need not be 
iurther mcnti<ii<c:d herein. 

HI. ANALYSIS OF THE PROBLEM 

it is not 1 to see how the :..:tmsequences forfeiture fit in the 
overall schun;c of chc A.A.!. A Part IV, of a moun vehlcle provide'. :nsur:tnce 
a,sainst "liabilit imposed by on the insured However, bece1 claims in are 
reduced un:.l.::r the A.A. LA. b) the arnount of Part li and Part III bend1Ls, such amounts are not 
encompas'ied by "liability imposed by law". Because this method has been adopted to integrate 
Parts II and III with Part l\/. a problem would arise if the parties tort rights inter sewere unaffected 
by the forfeitur e, unless the application of Pan IV were also adju;,ted. Suppose, for example, that 
:he "tort Ci)rJ\equc..nce'' is deleted but the genc:ral application of P: IV is left unchanged A's 
insured veh!, uuses an accident wi:h a vehicle and operated who does nut have a 
vc1lid operat: � ic·ense. B cannot l·c:c:c1ver any benef)h nder Part II HI of the Act. B can sue 
-\and recover JL1dgment for all injuries :nd property dam:;.:;,:s erect. When A looks to 
S.G.I ror indemnity. however, he is entitled to recover only the amount by which B's judgment 
exceeds the insurance benefits to which B would have been c:ntitled if he had not forfeited Part II 
and Pan III benefits. A, although properly insured, may be substantially out of pocket. He would 
rot have been out nf poLket h:Hi he cnl!ided with a properly insured vehicle. It is thus :1pp:-1rent that 

ne operation p,,n IV rcquir,; 'dJustment if 1 in tort ,nvoved in ,m acudent 
are to be unalL:ucd by forfeiture of Part II and Part Ill benefits. 

The draftu:;, of the A.A.LA . ..:ould have provJdt:d for expanded Part IV beneilts whc:re a 
non-negligent driver has forfeited Part ll and Part III benefits. This might have been done by 
cxtc:nc!ing the scope or Part IV benefits m such situations to include all third party iiability. They 
did not do so. O nly two arguments can be advanced as to why Part IV benefits should not be so 
,:xtended. CrJmmission· . neither i:, valid. first, if the negligent drive; who has 
orfeited Part II md Part III benefit" can obtain a recovery l<loking to the otht�r driver's 

Part IV covcrag;c, the forfeiture of no conscqt:cnce. From the po: v1ew of the inc;urcr. can 
be argued 1 an insured who is in breach of the terms of his insu ought not be able to 
recover from the same insurer via the back door.� The fallacy in this argument, however, is that it 
is not material to the questions of tort liability or insurance coverage that both parties happen to 
have the 5ame insurer. The following example is illustrative: 

A is insured ,\ BC Ltd. for per'->onal inJuries, property cldmage and 
hire! party liabilil . 

The Awomuhilc Insurance ACI. S.M. J 970, c. 103, s. 31. as amended by S M 197-+. c. 58. 

Subsection-+:' r l J. 

This is dis,:usscd by Bayda, J A , in th·� course of h1s reasuns for judgment in Frchlick v. l\1cLenehan, supra 
footnote 4. However, the present sedion 79 is basiCally the same as scctwn 48 contained in the onginal 

194 7 statute, and it may be suggested that the policy behind the 1947 provision is out of step with modern 

principles of tort law. 
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B has :-;arne insurance with YZ Inc-

B forgets to renew his insurance with X YZ Inc, so that it lapses; 

A and Bare involved in an accident for which .•\ is wholly at fault; 

A and B e-tch sutTer personal injuries and property danuges. 

On these and assuming thtt no statuccJry schem·::: such as the A.A.LA is :n the 
following results obtain: 

A recovers his personal injury damages and property damages (less 
any uctible) ABC L 

B has no daim r�.,t XYZ lnc. 

B has a right or action against A for his personal injury and property 
damages; 

, on bcha!� of A, B's damages, to mits stated in 
the 

If the f�lcts are changed slightly, so that ABC Ltd_ and XYZ Inc. are one and the same insurance 
company, do the results change'? They do not. 

The -;ccond argument is that peuple sl-wuld be deterred from operating unregistered vehicles, 
driving without a driver's license, or driving while impaired, etc. It might be argued that to allow a 
party in breach of the Act fuil recovery is to condone the breach. The answer is that such deterrence 
is the function of the criminal law. The Criminal Code provides a pem11ty for impaired driving. The 

Vehicles A . R.S.S. 978 c. V- . plcmalizes driving without a license or driving an unregistered 
\c:hicle. lf such penalties are not sufficient deterrent, the penalty provisions themselves should 
be reconsidered_ The insurance relationship and the tort relationship between the parties involved 
ought not to be used to further penalize the offendcL Tort law should be more concerned with com­
pensation th;m with punishment. anc1 the concept of compensation is also fundamultal to in'iurance 
' 

It may have been that in 1947, when the statutory insurance scheme was first introduced, a 
central concern of the legislators was to ensure that all owners and operators of motor vehicles be 
brought into the system_ This might explain the very serious sanction in terms of civil remedies 
r.hat would to an owner who might ce;ns1der '·op' r)ut" of plan refusing register 
h1s vehicle. Today. however, the god of umversality has clearly been attained, so that the loss of 
civil remedies stands less as deterrent than a trap for the careless. 

Another consideration is that distorting the tort rcl:ltionship to penalize objectionable con­
creates very real risk th:tt the punishment will not fit the crime. Under the A.A l . as it 
stands, an impaircJ driver stopped at red light whc,se $15,000.00 automobile is derrwlished 

by a negligent uriver would in effect pay a penalty of $14,500.00 for driving while impaired. This 
penalty would be in addition to a fine, licence suspension and possible imprisonment. 

This returns us the three types of eonsequenccs of forfeiture, discu:osed earlie ill this 
report. Breach of a term the st:11U1ory insurance scheme may or not be criminal or provin-
cial offence, but this question is not central to the statutory insurance scheme. The insurance rela­
tionship between S.G.L and an insured is properly affected by a breach of the terms of the insurance 
cuntract or s:heme. that forfeitue of Par! Hand Part HI benefits be seen logicdly follow­
ing from such breach. On the other hand, other than the need to prevent double recovery, there is 
no rational c0nncction or link between breach of the insunmcc contract and liability in tort h<:'tween 
drivers and owners. h.'r this rea�,Jn, the Commission is the opinion that forf.:iture umcr section 

of the A .A. ought not to tort between im·olved in an :1ccident. 

The irrelevance in a tort action of forfeiture of insurance coverage by a non-negligent dnver 
can be demonstrated. Consider two automobiles stopped at a red light. One is being op.;.:rated 
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whos,:; blood :dcuhol !eve:! excec:cls the limit The other is operated B, who has not been 
drinking. A third vehicle, bearing Alberta licence plates and operakd by C, is approaching the 
intersection. If he collides with B, C (or his insurer, as the case may be) wit! be liable forB's 
damc�gc,. But he rum into A. his liability to A severely limited the Aol'-. LA. should C 
escape the consequences of his actions, at the expense of A? The only difference between A and B 
is the consumption of alcohol, which played no part in the accident. What is missing is the element 
of cauo,:1tion, element fundamental to nc6ligencc Jaw. 

IV. l<FCOMMENDATIONS 

This problem was originally considered by the Commission in terms of a person who 
accidentally omits to renew his iicenc·:: or vehicle registration. Because further ana1ysis 
has dcr;onstr<>ted the cnnceptu:d Jrrelev;:nce betw;;en the forfeiture and the tort relationship. the 
Commission has concluded that the same result should follow regardless of the nature of the 
breach. The Commission gave consideration to ameliorating the present rules by extending the 
right apply fur relief from fcdeiture. Once because of the absence oi' a significant nexus 
he tween the in::.urance tclationshtp and the tort relationship, the right of a non-negligent dri v�;;.r to 
bring action against a negligent driver for damages suffered in an automobile accident should not 
depend on ajudE;c's discrc::tion. 

This is not to suggest that dt iving while impa1red or unlicensed should be of no consequence. 
Criminal or quasi-criminal penalties remain applicable. And if the offending driver causes or 
cont:i tes to accident the fin::ncial results c• be dev,,stating for him. i The dnver who fails 
to con with the terms of the s::1tutory scheme should responsible for consequences his 
actions, but he should not be liable for consequences that do not follow from his actions. 

summary, th.· Commiss1nn recommends that AutomoDi!e Acciaent lnurance cr be 
amended so th;,t loss or forfeit me c)f insunnce benefits under Pan .Jr Part of the Act doe':. not 
impair the claim of an insured in an action in negligence against the operator or owner of another 
vehicle involved in th,� accident 

The required amendment can be effected by Jeleting from :>ubsection 790) of tile A.A.I.A. 
the references to "forfeiture".!! Subsection 79(2) should be deleted, as well as the reference in 
subsection (3) tn subsection The net result '.vill be t"l allow J non-negligent driver who has 
forfeaed Pan and Part III rights full recovery from :he dri at wh:; may look to 
Saskatchewan Government Insurance for reimbursement under Part IV of the Act. 

') 

tl 

It is curious that ihe Acr. being essentially a provincial statutory insurance clause_ �1ppears to affect th<: 
righ•s of o•Jt-0f-pro•·inc� drivers ·,vho ar� nnt required to be ;;;;n of the insurance scheme. However. it is 

from wordin� uf secfi: .. n 79 that ambir ·�xtensivc Equa:ly C'Jrious 'hat the even al!c:cts 
tllll liahi!iues between two unmsurcd dnvers, as iong as at least one was reqmred under the Act to have 
been registered; sec subsc·ction 79(2). 
By section 80 of The Automobile Accident insurance Act driver at fault who also in breach of the statute 
is un;lbie to recover any insurance monies for his own losses injuries, and in addition is liable to 
r<:::nbursc f. for moni.,;c, rJc.id our under Pans !1, III !V to otr:ccr parties l'lvolvec! the accldent. 

Sectton 79 ot The Automobile Accident Insurance Act is reproduced as Appendtx A: the portions of the 
section that the Commission recommends be deleted are underlined; and, in subsection (3J, the words 
' Suhsecticrh l) and apply,. hwe bc;:·n replace:1 with the 'vords "S,:nsection :1 applie," 
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Underlined 
portions to be 
deleted 

APPENDIX A 

Section 79 of The Auwmobi!e Accidem Insurance Act: 

79. ( l )  Except for the purpose of section 80, wherever loss, damage, injury or 
death, arising out of or resulting from the use or operation of a vehicle 
designated in an unexpired owner's certificate, is suffered by a person 
through any of the means mentioned in section 22 or 38, the liability 
of: 

(a) the owner of the vehicle, if, at the time when the event resulting 
in the loss. damage, injury or death occurs, the vehicle is being 
operated by a person who is qualified and authorized by law to 
drive the motor vehicle: and 

(b) the operator of the vehicle, if, at the time when the event 
resulting in the loss, damage, injury or death occurs, he is 
qualified and authorized by law to drive the motor vehicle; 

in respect of the loss, damage, injury, or death to the person suffering 
the same, his dependants and to all others claiming through or on 
behalf or in respect of any such person and his dependants or any of 
them, shall be reduced, in direct suit or way of contribution or 
otherwise: 

(c) by the total of all payments made or to be made by the insurer 
under Parts H and Ill, in respect of the loss, damage, injury or 
death to such person, his dependants, and to all persons on behalf 
or in respect of any or all of them; or 

where the person suffering the loss, damage, injury or death, his 
dependants, or anyone claiming through, on behalf or in respect of 
any of them, or all of them, have forf�_t�d the rigJ:tU:9 claim _aJ1J._Qr all 
payl11��t� 

__ l!!l.cl_�t:_E_'!_��� I_!_ and Ilt,_\)y_re_<!_S_()J!_()f_�t;_(;_ti()I!__18_ or have failed 
to make claim under this Act with respect to the loss, damage, injury 
or death or are not entitled to any payment under Part III by reason of 
condition 12 of the statutory conditions set forth in section 39; 

(d) by the maximum amount that the insurer would have been 
authorized or required to pay to the person suffering the loss, 
damage, injury or death, his dependants and to all persons 
claiming through, on behalf or in respect of any or all of them h.L!t 
for the forfeiture or but for failure to make such claim or but for 
the operation of the said condition 12. 

(2) Where a vehicle is lost or damaged in an occurrence involving another 
vehicle and where the liability, for the loss or damage, of the owner or 
operator of that other vehicle is not reduced under subsection (l) by 
reason only that the vehicle lost or damaged is not designated in an 
unexpired owner's certificate the liabilitv, for the loss or damage. of 
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Underlined 
portions to be 
deleted 

the nwnc:r or operatuLin direct suit or lJl_\yay of contributifJn_ or 

otherwise: shall be reduced hy the maximum .imount that the _in'>_t:lrer 

would have been authurizcd or required to pay under Pan III with 

!:_�spect to th�Joss or damage if: 

(a) the vehicle !0st or damaged had been designated in :Jn unexpired 
owner's cenificate. 

(b) all the terms and conditions of this _Act had been complied \I ith; 

and 

(c) a claim had been duly made under Part III with respect to the loss 
or <!_a_111ag e ; 

provided that the vehick_losi or damaged i?> __ onc that is req�ire•J to be 

rel;'ls_l.',�red_ unc!er The Veluc!es Act or The Snor\ mobile Act and is_n(l_1,2Q_ 

registered. 

(3) Subsection 0) applies mutatis mulamlis with respect to the liability of a 
person who with the consent or the owner has the care, custody or 
control of a vehicle, fur loss or damage from damage to the 
vehicle, but this subsectiun does not apply with respect to the hability 
of a pc:r-.,nn who: 

(a) has the care, custody or control of the vehicle in the course of the 
business of sdling, repairing, servicing, storing, or parking 
automobiles; or 

(b) \vhiic having the care, custody or control of the vehicle:. failed to 
observe and perform as fully as if he were the insured named in 
the owner's certificate in which the vehicle is designated al.! the 
statutory conditions set forth in section 39 and required by that 
section to be observed and performed by the insured. 

( 4) In any case where it is material to the application of this section to 
estimate the value of future payments of indemnity to be made to a 
claim�mt under Part fi that the insurer is authorized or required to 
pa\ under that Part, such value shall be estimated according to the 
prec.ent day value of a deh:rred benefit calculated for the period in 
respect of which those future payments are or are authorized or 
required, as the case may be, to he made. 
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